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LYNCH, Circuit Judge.  On Decenber 6, 1996, Fred Cal ef

was involved in an altercation at work at the Gllette Conpany
which left his supervisor and co-workers fearing for their safety.
Calef, who previously had received warnings following such
incidents, was fired fromhis job at Gllette as a result. Calef
brought suit alleging that Gllette violated Title | of the
Americans with Disabilities Act (ADA), 42 U S.C. 88§ 12111-12117
(2000), by termnating his enploynent, failing to reasonably
accommodate him and harassing him He al so brought a pendent
state claim alleging his discharge was in violation of public
policy.

The district court entered summary judgnment agai nst Cal ef
and di sm ssed both his federal and state clains. W affirmon two
grounds: Calef failed, within the summary judgnent standard, to
show that he was disabled, or that he was an otherw se qualified
i ndi vi dual .

l.

W reviewthe facts in this appeal fromsumrmary judgnment

inthe light nost favorable to Calef and take all inferences in his

favor. Rivas Rosado v. Radio Shack, Inc., 312 F.3d 532, 535 (1st

Cr. 2002).
Cal ef worked as a Production Mechanic at Gllette from
August 22, 1989 to Decenber 13, 1996. In the early 1990s Cal ef had

several incidents with co-enployees which led his supervisors to
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make witten reports. In 1990 he "had words" with a co-worker. On
April 4, 1991 Calef and a co-worker each received a warning after
an altercation in which Calef, in anger, had threatened the co-
wor ker with physical harm after being so threatened hinself. On
March 10, 1992, Calef and another enployee had to be physically
separated by a supervisor after an incident in which the enpl oyees
angrily exchanged insults and profanity and squirted oil on each
other; Calef says the other enployee squirted first. Si x days
| ater Cal ef was involved in another argunent with a group | eader.
That night Calef got in a heated exchange with a different group
| eader and questioned the group | eader's performance.

As a result of this series of confrontations with his
supervi sors and co-workers -- on April 4, 1991, March 10, 1992, and
March 16, 1992 -- Gllette gave Calef a witten warning, which
inter alia, said Calef was

being told that actions of this nature will not be

tol erated and any such actions in the future could result

in a final warning which could ultinmately lead to his
term nation fromthe payroll.

On Septenber 13, 1995, Calef was involved in another
incident, which resulted in his being issued a Final Warning. On
that day, Calef had a confrontation with Jeanette St. Aubin, a
machi ne operator who worked with himon the second shift. It was
Calef's responsibility to investigate and repair the machi nes that

St. Aubi n operated when she reported trouble with them as she did

that day. After her encounter with Calef, St. Aubin, crying and
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shaki ng, went to see supervisor Frank Sciarini in his office. She
said Cal ef had harassed her about her inability to run nachinery
and t hat whenever she had difficulties with her machi ne, Cal ef got
mad at her and told her to speak English. St. Aubin further
reported that Cal ef had cone to her machine, pointed his finger in
her face, raised his hand, nade a fist, and stated, "Stop calling
me or I'Il punch you in the face.”" Calef admts raising his voice
toward St. Aubin and he admts that he threatened to hit her. At
the tinme, St. Aubin was two weeks shy of her sixtieth birthday.
Cal ef says St. Aubin poked himin the chest and scratched his hand.
He then threatened to hit her but imedi ately apol ogi zed and sai d
he did not nean it. Calef admtted he "displayed irrational
behavior in the incident."

Calef's Final Warning, dated Septenber 15, 1995, was

i ssued "for a display of conduct that [was] detrimental to the
interest of the Conpany." It explicitly warned Calef "that any
single infraction of [Conpany] policy in the future will result in
his termnation fromthe payroll." Calef reviewed and signed the
Fi nal Varning wi thout objection.

Pursuant to the witten Final Warning, Gllette referred
Calef to the Enpl oyee Assistance Program (EAP). In lieu of EAP
counseling, he started therapy with Janis M Soma in Septenber

1995. Somm holds a Ph.D. but is not a nedical doctor; we refer to

her as "Dr. Soma." They first net on Septenber 19, 1995. Dr. Sonma



di agnosed Cal ef as having Attention Deficit Hyperactivity D sorder
( ADHD) . At her recommendation, Calef received counseling and
obtained a prescription for Ritalin. Dr. Soma's notes indicate
that Calef had conflicts with others both at work and outside of
work. After the initial nmeeting with Dr. Soma, for exanple, Calef
had an incident outside of work. Despite the counseling and
nmedi cation, his problenms with threatening others continued.

Cal ef says he began taking Ritalin in the fall of 1995
and took it in 1996. At his deposition, Calef testified that

Ritalin "really hel ped" the synptonms of his ADHD. Specifically:

It cleared ny everyday function, | was doing things
wi t hout t hi nki ng about them about conpl eti ng tasks, nore
focused, nore - - it was |like walking out of a fog and

clearing everything up. Wth ADDI| have to anal yze a | ot
of things, and it's the turnoil of weighing things and

bal ancing things before | actually do sonething
typically, and with Ritalin it was clearing of - - very
clear and - - everything was very clear

Hi s synptonms of ADHD di sappeared or significantly dimnished after
he started taking Ritalin. Calef testified:

Q VWiile you were working at Gllette, while you
were on the job, during this period that you took
Ritalin, OK nanely all of '96 when you were on
the job, OK, did you have any effects of ADD

whil e you were working or did the Ritalin control
it?

A |"msure Ritalin hel ped control nost of it. Mbst
all of it. I can't think of any that it didn't.
Job perfornmances were good.

On the specific question of his ability to manage his

anger, Calef testified that his ADHD did not cause himto becone



angry. Dr. Soma's testinony agrees. She added that people with
ADHD deal wth anger nore inpulsively. Further, in highly
stressful situations, people with ADHD may not focus as well as
ot hers do.

In early 1996, Calef told a nurse in Gllette' s Mdical
Departnent, Cynthia Ross, that he had ADHD. He also told Joan
Penberton, the head of the Medical Departnent. Bot h nurses say
that Cal ef was adamant they not disclose to others the fact that he
had ADHD and they did not disclose it.? There is a dispute about
whet her Cal ef's supervisors ever |earned fromthe nurses or from
anot her source that Calef had ADHD. W will infer in Calef's favor
that Gllette had such notice.

In March 1996, Dr. Soma gave Cal ef a nedical certificate
to support his request for |eaves under the Family and Medi cal
Leave Act (FMA). Cal ef was given over 40 days of FM.A |eave
between May and Decenber of that vyear. In this sense, Calef
requested and was given a reasonable accomopdation. There was,
t hough, evidence that Sciarini, the supervisor, did not |Iike Calef

t aki ng FMLA days off.

! Penberton said she asked Calef what acconmodations he
woul d need for the ADHD. "He said that no specific accomodati ons
were necessary and that nost of his problens were focused around
anger managenent. W agreed that if he felt a need for a '"tine
out' fromhis work duties and needed a place to go as a result of
any medi cal condition, Calef could cone to the Medical Departnent.”
Cal ef never did so.
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Cal ef says he had been assigned to work on updated
versions of the machines that he had serviced earlier and he found
the new setting stressful. On My 24, 1996, Dr. Sonm addressed a
note to the Gllette Mdical Departnent saying she had advised
Calef it would be in his best interests to reduce his stressors at
work. In particular, she asked if there was a neans to reverse his
reassi gnment at work. The letter did not refer to either ADHD or
a request for a reasonabl e accommodation. In Calef's favor we will
infer that this letter was adequate to request a reasonable
accommodation. G llette declined to change his assignnent. Calef
did not pursue the matter.

On July 3, 1996, Cal ef checked i nto Penbr oke Hospital for
depressi on. On July 17, after returning from hospitalization,
Cal ef received nedical clearance from the Hospital to work at
Gllette "without restrictions."? At his request, Gllette
permtted himto work half days fromJuly 22, 1996 t hrough August.

Cinical notes fromDr. Sona i ndicate that, on August 16,
1996, Calef reported "good progress at work and in famly.
Sl eepi ng wel I, bl ood pressure down, no al cohol use and no sui ci dal
ideation.” He continued to see Dr. Sorma at tines, and her Novenber

19, 1996, note indicated Cal ef was taking Zoloft and felt it hel ped

2 Cal ef says this information is irrelevant because the
"W thout restrictions" referred only to depression, and not to
ADHD. It is undisputed, however, that neither plaintiff nor Dr.
Soma offered this clarification to Gllette or renewed their March
request that his reassignnent be rescinded.
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him w th anger managenent. | ndeed, from his return on July 22,
1996 to Decenber 6, 1996, Cal ef worked without noticeabl e incident
or infirmty.

The incident which led to the termination of Calef's
enpl oynent occurred on Friday, Decenber 6, 1996. The day before,
as was customary, Gllette sought volunteers for Sunday shifts.
Mechanics usually like that shift since they receive double pay.
Due to scheduling needs, the conpany had to know by Friday who
woul d work that Sunday. Calef's group |eader, Steven Pennington
(who was senior to Calef and junior to Sciarini) asked for
volunteers to work that Sunday and understood Calef to have
volunteered. Calef's versionis that he tentatively agreed to work
and said he woul d get back to Pennington.

On Friday, Decenber 6, managenent decided to run a
parti cul ar production nmachi ne, thinking there was a danger of not
neeti ng production quotas. At approximately 5:55 p.m, shortly
before a neal break was scheduled to begin, Sciarini inforned
Penni ngton that the "Good News Pl us" producti on machi nes woul d have
to be run during the neal break. Pennington had short notice to
find operators and nechani cs who coul d run the machi nes during the
break. Pennington attenpted to find Calef in order to request that
he delay his neal break and stay on duty while the nmachi nes were
bei ng run. However, Pennington was unable to |ocate Calef, so he

arranged for another nechanic, along with some nachi ne operators,



to oversee the operation of the Good News Pl us machi nes during the
br eak.

Cal ef was "disgusted" that his nachines had been run
during the nmeal break. When he returned fromthe break, he "went
to Frank Sciarini's office and asked why [his] nachi nes were being

run. Penni ngton and Sci arini both state that Cal ef was upset and,
despite being told why the machi nes had to be run during the break,
Cal ef declared, "You know what you did to ne."

Approxi mately two hours before the end of Calef's shift
on that same Friday night, Decenber 6, Cal ef approached Penni ngton
and i nfornmed himthat he would not work the shift on the foll ow ng
Sunday, Decenber 8. Pennington had al ready schedul ed Cal ef to work
it. Calef says Pennington becane angry and yelled at himthat he
had to work on Sunday. Calef then wal ked away from Penni ngt on, who
was asking for an explanation of why Calef would not work the
Sunday shift. Calef says Pennington was angry and yelling at him
"That's it for you. W are going to get rid of you." Pennington
says Calef angrily told him"you know what you did to ne," which
Penni ngton interpreted to be a reference to the decision to run the
Good News Plus machines during Calef's neal break. Penni ngt on
continued to ask for an explanation, but Calef would not explain

hi msel f. |nstead, he repeated, "You guys know what you did to ne,"

and wal ked away. To Pennington, Calef seened irrational and



increasingly erratic. Because of Calef's actions, Pennington
feared for his own safety.

The two nen separated. Penni ngton left Calef and
reported the incident to Sciarini, his supervisor. Penningtontold
Sci arini what had happened and reported that he was afraid of
Cal ef, that Calef was acting erratically and that Pennington could
not work with him Sciarini's notes of the incident, which he
drafted the follow ng day, state: "On Fri. Dec. 6, 1996, at 9: 30
p.m, Steve Pennington ny G oup Leader cane to ny office telling ne
that he cannot work with Fred Calef. | amafraid of him he is
acting crazy."

Sciarini asked Calef to report to him which Calef did.
The two then went to a nearby office, where Sciarini asked Cal ef
for an explanation of what happened on the production floor and
what he had said to Pennington. Sciarini says he asked Calef if he
was still receiving counseling and taki ng nedi cati on and t hat Cal ef
replied that, while he was still in counseling, the only nedication
he was taking was blood pressure pills. Calef says he was asked
what drugs he was on and replied that he was taking only his bl ood
pressure nedi cation.

Cal ef says Sciarini was screaming at him |unging over
his desk at him and telling himhe was going to work on Sunday.
Sciarini, for his part, observed that Calef was "barely coherent."

When Sciarini triedtotell himthat it was wong to wal k away from
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a group | eader, Calef repeatedly interrupted him raised his voice
and tal ked nonsensically. Calef was naki ng statenents such as "you
never tell ne anything," and was tal ki ng about how his wi fe was nad
at him Sciarini was very unconfortable with Cal ef's behavi or and
he, too, began to fear for his safety. In his summary of the
incident, Sciarini wote that Cal ef's "behavi or was out of control"
at this point.

Sciarini believed that Calef's behavior mght be
expl ai ned by his being under the influence of illegal drugs. He
requested Calef acconpany him to the Medical Departnent, which
Calef did. Wen Calef and Sciarini arrived, Ross, the nurse who
was friendly wwth Calef, was on duty. Sciarini took Ross aside,
expl ai ned what had happened, and requested a drug test.® Calef
repeatedly insisted that the problemwas not with him but with his
supervisors -- Sciarini and Pennington -- and that they, not he,
shoul d be required to take drug tests. Calef admts this and that

he was speaking loudly.*

3 In a Drug Test Request that Sciarini signed and
Gllette's Manager of Health Services approved, Sciarini checked
Cal ef's "unusual behavior" as the reason for requiring the test.
He wote that the behavi or involved "acting funny and snapi ng [ si c]
back at nmy group | eader and repeating we tell [him] nothing what's
going on the floor." Sciarini also wote that "nmy group | eader is
afraid to work with Fred."

4 Sciarini's notes of the incident, witten the day after
the incident, reflect that:

Fred said that Steve [Pennington] and | shoul d take test
al so. The nurse [tried] to explain to himif you don't
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A fewmnutes |ater Kristin Flanagan, a regi stered nurse
schedul ed to work the shift after Ross, arrived for duty. Flanagan
is a veteran of the U.S. Air Force and served on active duty in the
Persian Gulf during the Persian Gulf War. Even so, Ross did not
feel confortable | eaving Flanagan as the only nurse on duty while
Calef was in his agitated state.

Ross called for a security guard to cone to the nedica
departnent and Gllette security nenber Tom Lonergan cane to the
area. Flanagan called the Manager of Gllette's Health Services,
Joan Penberton, at her home, expl ained the situation, and requested
Penmberton's approval for a drug test.® Penberton specifically
recall s Flanagan saying that Calef scared her. Ross, who knew
Calef, also feared for her safety at the tine, and she was
frightened by Calef's agitated and threatening nanner. Cal ef
appeared to her to be extrenely irrational, belligerent, and
sarcastic. Ross also said that Calef was extremely uncooperative,

provocative, hostile, and threatening.

take the drug test, the consequences could result inloss
of his job. Again ny opinion his behavior was out of
line. He was being very irrational and insisting that
Steve and | should take a drug test and then proceeded to
tell nurse that | drink 2 beers a day. He was ranbling
and i nconpetent at that tine.

3 In filling out the necessary chain of custody forns for

the drug test specinen, Flanagan noted that there was "Reasonabl e
susp./cause" for the drug test.
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Sciarini, Ross, and Flanagan explained to Calef that,
pursuant to conpany policy, he was required to take the drug test.

Cal ef eventually agreed to do so, but only after altering his

consent formto read: "Requested G oup Leader Steve Pennington to
take sane test.” Fl anagan adm ni stered the test, which |ater
proved to be negative for illegal drugs.

Sciarini informed Cal ef that, because of his behavior, he
was not to report to work over the weekend, and that he was to cal
Penberton after 6:00 a.m on the follow ng Mnday. Pursuant to
Gllette policy, the nedical staff could not let Calef drive
hi nsel f home after taking the drug test. Flanagan and Ross wote
a cont enpor aneous report of the incident, which reflects that:

[ Cal ef] was requested to call his wife or friend to drive

hi m hone per policy. Calef said 'the package store is

closing soon and all | want to do is drive home and stop
at a bar for a drink.'
Cal ef eventually called his wfe, who picked himup.

In a sunmary of the incident that Sciarini drafted the
foll owi ng day, he wote:

Later on Steve [Pennington] and | talked about the

situation about Cal ef, Steve said that he did not yell at

him Both Steve and | feel unconfortable working with

[Cal ef] and for the safety of all the peopl e working here

has to be fornost [sic] the greatest concern.

On the Monday followi ng the incident, Decenber 9, 1996,

Penberton had separate conversations with Flanagan and Ross to

di scuss the events involving Calef. The nurses told her their

-13-



recol l ections of the evening and, based on those conversations and
her review of the nurses' witten sunmary of the incident,
Penmberton concluded that Calef's behavior had been conpletely
i nappropri ate.

Al so on Monday, Sciarini reported the events to nmanager
Joseph Donovan. Donovan al so received reports from Penberton and
t he supervisors involved. Consistent wth Gllette' s regular
busi ness practice, Donovan then drafted an Enpl oyee Contact Report
dat ed Decenber 19, 1996. The report summari zed the basis for his
decision to termnate the plaintiff's enploynent, which was then
revi ewed and approved by his supervisor, Division Head John Farren.
It is undisputed that Donovan nmade the decision to di scharge Cal ef
and that his stated reason for discharging the Plaintiff is set
forth in the Contact Report. That report refers to Calef's
di sciplinary history, and descri bes the Decenber 6 incident. The
report says Calef's enploynent was being term nated because his
behavior on that night was unacceptable; that it included
i nsubordi nation and | ack of cooperation with his supervisors when
he refused a schedul ed shift; and that Calef engaged in irrationa
behavi or .

The report provided a synopsi s of Donovan's i nvestigation
of the incident. Donovan reported on the discussion between
hi msel f and Sciarini as follows:

Frank [Sciarini] felt Fred was out of control and that
his facial expressions were irrational. Frank told ne
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(J. Donovan) that he felt unconfortable working with Fred
because of his behavior and was concerned about the
safety of his people.

Donovan attenpted to contact Cal ef by tel ephone in order
to informhimof his decision. Wen he was unable to reach Cal ef,
he requested that the conpany's personnel departnment send Cal ef a
telegram informng him of his enploynent term nation. West ern
Union cal |l ed Cal ef, who answered his phone, but refused to take the
nmessage. Accordingly, Gllette sent a copy of the term nation
nmessage in the mail.

Gllette's Change In Status Form reflecting Calef's
termnation from enploynent states that the "specific reason for
[his] termnation" was "unacceptable behavior." In his Equal
Enmpl oynent Qpportunity Comm ssion (EEOC) charge, Cal ef stated that
he was told by Donovan and Sciarini he was being fired for
irrational behavior.

Calef says that he was disoriented, unfocused, and
i ndeci sive during these events of Decenber 6. He says he was not

screanmng but did speak up "a little nore than calmy, with a
slightly raised voice." He admts he offended the nurses and that
he was "real upset" and angry. He attributes all of this to his
ADHD. He says under stress his ADHD synptons of | oss of coherent
speech and thinking increased. Calef's basic position on the

Decenber 6 incident is that his behavior was caused by ADHD and

that the reactions the Gllette enployees had to him were
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unreasonable and notivated by biases against people wth
disabilities.

After the incident he spoke to nedical departnent
personnel to apol ogi ze and asked themto speak to Donovan about his
ADHD. A nurse later reported that she had done so, but Donovan's
m nd was nade up. Calef also called Sciarini to apol ogize.

In his post-Gllette enploynent, Calef went to work as a
mechani ¢ with the Coca-Cola Conpany in a job he described as being
simlar to the one he had held at Gllette. He did not ever inform
Coca-Col a that he had ADHD. I ndeed, Calef held a series of
positions (many of which did not work out for reasons other than
ADHD) which required himto learn particular job skills. On one
job evaluation Calef was said to be "[w]illing to |l earn and capabl e
of doing so." He has been enpl oyed at Sears since April 2001, has
never asked for an accommodati on because of his ADHD, and testified
that he | earned needed skills for the job through a t hree-week, on-
the-job training program

1.

Taking all inferences in his favor, Calef has failed to
nmeet his burden of creating a triable issue that he was disabl ed
under the terns of the ADA. A disability is an "inpairnment that
substantially [imts one or nore of the magjor life activities." 42
U S C 8§ 12102(2). Calef has not shown such an inpairment. Nor

has he shown, as he nust, that he was qualified to perform the
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essential functions of his job, either wwth or w thout reasonable
acconmodation. See id. at § 12111(8).

A. Substantially Limted in a Major Life Activity

Cal ef's argunent that he was substantially limted in a
major life activity rests, at its core, on evidence fromDr. Soma
his treating psychol ogist. Dr. Soma's affidavit correctly
recogni zed that the relevant disability determ nation turns not on
the synptons of untreated ADHD, but on Calef's ADHD when he

recei ved medication and counseling. See Sutton v. United Air

Lines, Inc., 527 U S. 471, 483-84 (1999). As to that, she opined,

"At the time | treated him [in the m d-1990s], Calef was still
substantially limted in the major life activities of |earning and
speaking (the | atter nore severe under hi gh stress) notw t hst andi ng
his use of Ritalin." Nonetheless, the Suprene Court has recently
required nore anal ysis than a doctor's concl usory opinion:
It is insufficient for individuals attenpting to prove
disability status under this test to nerely submt
evidence of a nedical diagnosis of an inpairnent.
| nstead, the ADArequires [that claimants of fer] evi dence
that the extent of the limtation caused by their
inmpairment in ternms of their own experience is
substanti al .

Toyota Motor Mg., Inc. v. Wllianms, 534 U S. 184, 198 (2002)

(internal quotations and citations omtted).
It is this latter test, required by Toyota, which Cal ef

fails. Calef clains he is substantially limted in |earning and
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speaking.® W start with the easier of the claimed Iinmtations:
a limtation in [earning. On this record, no factfinder could
rationally find such a substantial limtation on | earning exists.
The nedi cal testing evidence does not support this claim A 1998
psychonetric assessnment of Cal ef concl uded:

scores of standard intelligence tests confirm clinical

I npressions, placing Calef's overall learning ability

within the average range. No inportant discrepancy is

seen between verbal and non-verbal abilities.

standard scholastic achievenent tests show Calef's

acadenmic skills to be within the normal range for a man

of his general abilities and educational |evel.

Calef relies on the fact that he scored "significantly
bel ow average" in a test designed to neasure his resistance to
di straction as tasks becone increasingly nore conplex; he scored
"significantly below the nean" on a test designed to neasure his
menory of conpl ex visual organi zati on and pl anni ng; he scored bel ow
the 25th percentile when asked to recall "a spatial task involving
conpl ex visual organization and planning"; he scored in the 16th
percentile in "awareness of visual detail in the environnment and

vi sual sequencing ability"; he scored in the 2nd percentile "on a
psychonot or task invol ving the rapid copying of figures associ ated

with nunbers”; and he scored in the 9th percentile "on a subtest

requiring the solving of oral arithnetic problens.” These factors

6 Plaintiff's earlier clainms that he was substantially
limted in other major |ife activities have been abandoned on
appeal .
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were taken into account in the conclusion that, overall, Calef's
| earning ability was in the average range. Further, a neurol ogi st
he consulted in 2000 reported that Calef said that Rtalin was
"very effective interns of his ability to concentrate, read, etc.”
but that Cal ef had stopped taking it because he thought it nmade him
depr essed.

More inportantly, his life experience shows no
substantial limtation on |learning as required by Toyota. Cal ef
has a high school GED, has taken other courses, and has received
on-the-job training where he | earned new job skills. H's history
bot h before and after Gllette shows no limtation in his |earning

ability. These facts doomthe claim See Bercovitch v. Baldw n

Sch., 133 F.3d 141, 155-56 (1st Cr. 1998).

Calef's other asserted substantial limtation, in his
speaki ng, fares no better. Both the nedical assessnment evidence
and the evidence of his life experience render this claim

neritless. A nedical assessnent conducted at the behest of Calef's
own physicians reported that Calef "is attentive in conversation .

Language is normal." Indeed, a conprehensive neurol ogi cal
assessnment conducted by Peter Rosenberger, MD., the Drector of
the Learning Disorders Unit at Massachusetts General Hospital,
concluded that Calef's verbal abilities were within average range,

i ncluding his verbal productivity, articulation, fluency, grammar
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and syntax, and vocabul ary. Psychonetric testing perforned by Dr.

Rosenberger's clinic further concl uded:
Statistical analysis indicates that [Calef's] verbal
conprehension abilities fall within the average range
(53rd %le Index Score = 101) . . . . Vocabul ary
devel opnent and general fund of information fall at the
mean (50th %l e).

There is no nedical evidence to contradict these concl usions.
There was no evidence that Calef could not performthe

vari ety of speaking tasks central to nost people's lives, outside

the workplace as well as within. See Toyota, 534 U.S. at 200-01.

Hs job required himto speak wth custoners, supervisors, and
others, and he did so satisfactorily. None of his performnce
eval uations note any difficulty in speaking. Further, to the
extent ADHD was an inpairnment, a court is required to take into

account the plaintiff's "ability to conpensate for the inpairnent."

Al bertson's, Inc. v. Kirkingburg, 527 U.S. 555, 565 (1999). Here,
Cal ef conpensated through Ritalin and counseling. Hs own
testinmony was that in 1996 Ritalin helped control nost of the
effects of ADHD while he was working: "Mst all of it. | can't
think of any that it didn't." Nor is there any evidence of
difficulty in speaking in Calef's everyday life.

At nost, Calef's evidence was that, despite taking
Ritalin, he still had sonme difficulty in concentrating at work and
woul d blurt out or interrupt people in conversation. There is no

evidence at all that he was substantially limted in speaking
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outside of work. This is not enough to show a speaking disability
under the ADA.

To support his claim Calef focuses on regulations
pronmul gated by the EECC. See 29 CFR § 1630.2(j) (1) (2002).7 Like
the Suprene Court in Toyota, we do not pass on the validity of
these regulations. Even if they are valid, his claimfails. The
regul ations nust be read in light of "the fundamental statutory
requi renent that only i npai rnents causing 'substantial lintations
inindividuals' ability to performmajor life activities constitute

disabilities." Albertson's, 527 U S. at 565. Even under the EEQCC

regul ations, Calef has not created a triable issue of fact that he
is, as the regulations would require, "significantly restricted" as
to the "condition, manner or duration"” under which he either |earns
or speaks as conpared to the average person in the population. A
significant restriction does not nean a "nere difference." 1d.

There i s no evidence that Cal ef could not |earn or speak during the

activities of everyday life. At nost there was evidence that
sonmetimes -- but not al ways or even predom nantly -- Calef found it
! That regul ation reads:

(1) The termsubstantially limts means:

(i) Unable to performa mpjor life activity that the
average person in the general population can perform or
(ii) Significantly restricted as to the condition, nanner
or duration under which an i ndividual can performa maj or
life activity as conpared to the condition, manner or
durati on under which the average person in the general
popul ati on can performthat sanme nmajor life activity.
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difficult to handle stress. |Indeed, there were undoubtedly tinmes
of stress in the fifteen nonths between Septenber 15, 1995, when he
was di agnosed, and Decenber 6, 1996. But there was only one
i nstance of uncontrolled anger reflected in the record, and that
was on Decenber 6.

Even Dr. Soma stated that while ADHD is a lifelong

condition, it "may involve episodic incapacity during periods of

high stress.” As to the duration and frequency of episodes of
i ncapacity, Dr. Sonma said, "lncapacity will occur infrequently and
Is likely to involve periods of short duration.”™ This statenent,

made in a March 1996 certificate, referred to Calef's ADHD and was
part of his request for short |eaves of absence -- a request
Gllette granted. Calef's post-Gllette work history also
evi dences the episodic and infrequent nature of any incapacity.
Calef's evidence is totally unlike the evidence presented by

plaintiff in Gllen v. Fallon Anbul ance Service, Inc., 283 F.3d 11

(1st Gr. 2002), where we found a triable issue of disability by a
one-arnmed anbulance attendant who had significant difficulty
lifting objects. Calef, in contrast, fails the test for
significant restriction as to the condition, nmanner, and duration
for either |earning or speaking.

In the end, Calef's argunent devolves into a claimthat
ADHD makes it nore difficult for him to respond to stressful

situations, that when he beconmes angry, he sonetines | oses control
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and can neither speak nor think well, and that this constituted a
substantial limtation on a major life activity. It is clear,
t hough, as Dr. Somm's affidavit indicates, that the ADHD does not
cause him to becone angry. The issue is how he handles his
resulting stress during the episodes in which he beconmes angry.
This claim would not, under Toyota, qualify as a substanti al
l[imtation on amajor life activity. Very few people find handling
stress to be easy. Many people do not think well in stressful
situations and find it harder to speak well. There was no evi dence
inthis record that plaintiff could not performsone usual activity

conpared with the general popul ation, or that he had a continuing

inability to handle stress at all times, rather than only
epi sodi cal | y. Under our caselaw, these shortcomngs in the
evidence are fatal. See Santiago Cenente v. Executive Airlines,

Inc., 213 F.3d 25, 31-32 (1st Cr. 2000) (even assum ng ear
I npai rment was a potential long-term condition, there was no
evidence that it had a severe inpact on plaintiff's functional

ability to hear); Soileau v. Guilford, 105 F.3d 12, 15-16 (1st Cr.

1997) (plaintiff's inability to get along with others is not a
substantial limtation).

On different facts, ADHD m ght di sabl e an i ndi vi dual such
that the ADA applies. Cal ef, however, has not nmade the
i ndi vi dual i zed showi ng about his particular limtations that Toyota

requires. Merely pointing to a diagnosis of ADHD is inadequate.
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B. Qualified Individual

Even if Cal ef were arguably di sabl ed, he is not otherw se
a "qualified" enployee because, with or wthout acconmobdation, he
coul d not performan essential function of the job.® See 42 U S.C
88§ 12111(8), 12112(a). Plaintiff bears the burden of showi ng he is

qualified. Laurin v. Providence Hosp., 150 F.3d 52, 56 (1st G r

1998).

An enpl oyer may base a decision that the enpl oyee cannot
performan essential function on an enpl oyee's actual |imtations,
even when those limtations result froma disability. Leary v.
Dalton, 58 F.3d 748, 753-54 (1st Cir. 1995) (under Rehabilitation
Act, enpl oyee with excessive absences related to clainmed disability

was not qualified individual); see also Mle v. Buckhorn Rubber

Prods., 165 F.3d 1212, 1217 (8th Cr. 1999) (plaintiff whose work
had deteriorated as a result of clainmed disability and resulting
depressi on was not otherwi se qualified). The statute requires that

consideration "be given to the enployer's judgnent as to what

functions of a job are essential.” 42 U S. C. § 12111(8). It is an
8 An enpl oyer has no duty to nodify an essential function
of a |job. If the plaintiff, wth or wthout reasonable

accommodati on, cannot perform an essential function of the job,
then he is not a qualified individual and there is no duty to

accommmodat e. The essential function analysis is "conceptually
distinct from though it frequently overlaps wth, the undue
hardship defense." 1 HH Perritt, Jr., Amrericans Wth

Disabilities Act Handbook, 8§ 4.19 at 126 (3d ed. 1997). The
inquiry into essential functions is not intended to second-guess an
enpl oyer' s busi ness judgnent regarding production standards.
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essential function of a job that a production manager be able to
handl e stressful situations (here, requests for overtine work and
routi ne di sagreenents) w thout making others in the workpl ace feel
threatened for their own safety. This function is both job-rel ated
and consistent wth business necessity.

Gllette has consistently disciplined enployees who
engage i n such behavi or and who are unabl e to handl e this essentia
function. Before Calef knew he suffered from ADHD, Gllette
applied those standards to him?® |In 1993 he was warned about his
confrontations w th co-workers. In 1995 he was warned his
enpl oynent would be termnated the next tine he threatened an
enployee. G llette has also term nated the enploynment of others
who di splay simlar behavior.?

Put sinply, the ADA does not require that an enpl oyee
whose unacceptable behavior threatens the safety of others be

retained, even if the behavior stens from a nental disability.

o As to Calef's argunent that this is a "perceived to be
di sabl ed" case, there is not a whiff of proof that the fears of the
nurses and supervisor were notivated by stereotypes about the
di sabl ed. Even on plaintiff's version of the facts of that night,
the reported reactions of the supervisors and nurses were entirely
reasonabl e, and there is no evidence they were not genui ne.

10 Cal ef m stakes the role of the "direct threat" defense,
which is separate from the question of whether he is otherw se
qual i fi ed. In EECC v. Anego, Inc., 110 F.3d 135, 144 (1st Cr.
1997), this court rejected the argunment that a court could never
consider threat to others as part of the otherwise qualified
anal ysis, but was required to viewit only under the direct threat
def ense.
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Such an enployee is not qualified.* That was the point of our

decision in EECC v. Amego, Inc., 110 F.3d 135 (1st Cr. 1997). It

is also the view of every other circuit case which has addressed a
simlar situation under the ADA or the Rehabilitation Act. See

Palnmer v. Grcuit Court, 117 F.3d 351 (7th G r. 1997); Johnson v.

N. Y. Hosp., 96 F.3d 33 (2d G r. 1996) (per curiam; WIlians v.

Wdnall, 79 F.3d 1003 (10th G r. 1996); Crawford v. Runyon, 79 F. 3d

743 (8th CGr. 1996); see also Bercovitch, 133 F.3d at 154-55

(plaintiff who cannot nmeet school disciplinary requirements is not
otherwi se qualified); Adans v. Alderson, 723 F. Supp. 1531, 1532
(D.D.C. 1989), aff'd 1990 W. 45737 (D.C. Cir. 1990) ("One who is
unable to refrain fromdoi ng physical violence to the person of a
supervisor, no matter how unfair he believes the supervision to be

or how provocative its manner, is sinply not otherw se qualified

for enploynment."); cf. Reed v. LePage Bakeries, Inc., 244 F. 3d 254,

1 It is questionable whether the reasonabl e acconmodati on
anal ysis plays any role in such a case. See Palnmer v. Grcuit
Court, 117 F.3d 351, 353 (7th Cr. 1997). Calef never renewed his
request to be noved to different machines. Further, he was given
nmedi cal clearance to return to work without restriction in July.
Finally, there is no evidence at all connecting the denial of that
request, sone nine nonths before, with the events of Decenber 6.

Even if reasonabl e accommbdati ons were pertinent, there
was no reasonabl e accommodati on which would have enabled himto
perform the essential functions of his job. H s uncontrollable
anger was epi sodic and unpredictable. As the district court held,
"These short |eaves [are] not going to alleviate the threatening
and abusi ve behavi or because the stress arises out of the job."
Gllette had tried to accommpdate Calef -- it had given himtine
of f and reduced his work schedul e when requested. That did not
prevent his behavi or on Decenber 6.
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262 (1st Cr. 2001) ("The ADAis not a |license for insubordination
in the workplace.").

C. Sunday d osing Law

W have reviewed the evidence and the law on Calef's
pendent claim that a termnation for failure to work on Sunday
vi ol ated public policy; we find the claimis without nerit. There
is no violation of public policy. Mass. Gen. Laws ch. 136 § 7
(2002) allows conpanies to be open for work on Sunday provided a
permt is obtained. Gllette had obtained the permt. Calef is
not free to make a violation of public policy argunent sinply
because he disagrees with the grant of the permt.

D. Concl usion

W affirm the entry of summary judgnent for Gllette

dismssing all clains. Costs are awarded to Gllette.

*Dissent follows*
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BOWNES, Senior Circuit Judge (concurring in part,

dissenting in part). | concur with Part 11 (C) of the majority's

opinion regarding Calef's state law claim | wite separately,
however, because | disagree with the majority's analysis of the
Anericans with Disabilities Act ("ADA"). | nust acknow edge that
Fred Calef is not the nobst synpathetic ADA plaintiff. As the
majority points out, he threatened to hit a 60 year old woman and
scared a Gulf War veteran. This court, neverthel ess, has a duty to
remain faithful to our precedent and the relevant |aws applicable
to this case. W should take extra care not do nore harmthan good
where the plaintiff is not a nice person. W nust make sure that
our opinion does not create bad precedent from which all future
plaintiffs will suffer. | amconcerned that is what is happening
here. | nust therefore respectfully dissent.

At the heart of ny concern is that the majority does not
adequately address the relevant Equal Enploynment Cpportunity
Comm ssion ("EEOC') regulations. Until now, every case in this
circuit that has revol ved around the issue of whether a plaintiff
was "substantially limted" in a myjor life activity has used the
EECC regul ations for guidance. At tinmes, the ngjority m sapplies
the EEOCC regul ations. At others, the majority does not use them at
all. | believe we should follow our past practice of using the

EECC regul ati ons for guidance and apply themto this case.
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| also dissent because the mpjority's analysis places
enphasis on facts that are entirely irrel evant under our case | aw.
Those facts invol ve the subjective fear felt by the Gllette nurses
and Cal ef's i medi ate supervisor. Their fear is a thenme that runs
t hroughout the majority's opinion. It is nmentioned in the very
first sentence of the opinion, and then again at | east eight times
inthe mpjority's fact section alone. Unfortunately, the mpjority
treats fear as nore than just a theme. The majority, incorrectly
inm view, incorporates fear directly intoits analysis of whether
a person is "otherwse qualified.™ To make matters worse, the
majority's "otherwise qualified" analysis is conplete dicta.
Havi ng found that Calef was not disabled under the ADA, there is
sinply no reason for the mpjority to expound on whether he was
"otherw se qualified.” Because | do not consider it w se to nake
unnecessary pronouncenents on the law, and because | believe the
substance of the majority's "otherwise qualified" analysis is
incorrect, | rnust dissent.

Lastly, | dissent because the mmpjority opinion is not
faithful to the summary judgnent standard. Under that standard, we
are to examne the facts in the light nost favorable to the
nonnmovant, Calef, drawing all reasonable inferences and resol ving

all factual conflicts in his favor. See Conward v. Canbri dge Sch

Comm, 171 F.3d 12, 18 (1st Gr. 1999). A notion for summary

judgnment should only be granted if "the evidence, viewed fromthe
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perspective nost favorable to the non-novant, is so one-sided that
the novant is plainly entitled to judgnent, for reasonable m nds

could not differ as to the outcone." FHS Props. Ltd. P ship v. BC

Assocs., 175 F. 3d 81, 85 (1st Cir.1999) (citation omtted). Inits
description of the facts, the mmjority fails to cite certain
material evidence that is beneficial to Calef. Based upon these
om ssions, as well as those facts which are discussed, it is ny
view that reasonable mnds could differ as to the outcone of this
case. The majority's claimthat reasonable m nds could not differ
is undermned by the fact that the district court judge in the
proceedi ngs bel ow rul ed that Cal ef was di sabl ed.
. BACKGROUND

A.  Facts

Much of the evidence that the majority fails to take into
account relates to the events | eading up to and during Decenber 6,
1996. In md-1996, Calef was assigned to work on new conputerized
machines in a high traffic area of Gllette's production facility.
Calef was upset by the new assignnent and told one of his
supervisors, Frank Sciarini ("Sciarini"), that he coul d becone sick
because of the stress of working on the new machines. Calef also
spoke with his psychologist Dr. Janis Soma ("Dr. Soma") about the
probl em On May 24, 1996, Dr. Soma wote a note to Gllette's
medi cal departnent requesting that Cal ef be re-assigned to nachines

he had previously worked on. Dr. Soma also advised Gllette that
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Cal ef was at serious risk for significant health problens and t hat
mai ntaining a famliar work environment would be hel pful. Calef
took the note to work and showed it to a nurse in the nedica
departnment. Calef also showed the note to Sciarini. Sciarini read
the note and Calef told Sciarini that he had ADHD, but Sciarin
refused to reassign him Calef also took the note to Sciarini's
supervi sor, Joe Donovan ("Donovan"), who was the Gl ette nmanager
that ultimately decided to termnate Calef's enploynent. Donovan
read the note and Cal ef told Donovan that he had ADHD, but Donovan
al so refused to reassign him

On Decenber 5, 1996, Cal ef's supervi sor Steve Pennington
("Pennington") asked for volunteers to work the com ng Sunday.
Cal ef expressed an interest in working, but did not make a firm
commtnment. On Decenber 6, 1996, Cal ef had a di sagreenent with his
supervi sors about a machi ne on which Cal ef had worked. After the
di sagreenent ended, Calef inforned Pennington that he would not
wor k on Sunday. Calef said that he had already worked the two
previ ous weekends and coul d not find a babysitter for his children.
An argunent pronptly erupted, with Pennington yelling at Cal ef for
refusing to work on Sunday.

Pennington reported to his imrediate supervisor
Sciarini, that Calef was "acting strange again |like he was not
taking his nmedication again." Sciarini took Calef into an office

and yelled at him for refusing to work on Sunday. Sci ari ni
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bel i eved that Calef's behavior "was out of control and his facial
expressions were irrational." Sciarini asked Calef "if he was
still under counseling and taking his nedication.” Sciarini also
suspected that Cal ef m ght be using illegal drugs and demanded t hat
Calef report to the conpany nurse and submt to a blood test.
Calef went to the nurse's office, but refused to take the bl ood
test. At the nurses office, Sciarini described Calef as "ranbling
and inconpetent.” Calef admts that he was incoherent and coul d
not follow instructions. The two nurses on duty said Calef had
difficulty followi ng instructions, paced back and forth, and kept
repeating the same questions. One nurse said that Calef's
concentration was so poor that they had to explain certain policies
to hima total of five tines. The nurses also had to repeatedly
instruct Calef howto fill out sinple paperwork, including signing
his own initials. One nurse described the situation as follows:

M. Calef was unable to focus his thoughts and becane

nore and nore agitated. M. Calef's face was red, he was

speaking quickly and in a raised voice, and he kept
saying that the problem was not with him but with his
supervisors, M. Sciarini and Steve Penni ngton.

At no time did Cal ef beconme violent or threaten anyone
with violence. Calef eventually agreed to take the bl ood test when
a nurse explained that he could be fired if he continued to refuse.
After taking the bl ood test, Cal ef was sent hone, placed on nedi cal

| eave, and instructed to remain at home until the results of the

bl ood test were known. Although the blood test results cane back
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negative for illegal drugs, Gllette sent Calef a telegram on
Decenber 13, 1996, stating that his enpl oynent had been term nated
for "refusal to work schedul ed overtine and failure to cooperate
wi th your group | eader and supervisor."

In Decenber, 1997, Dr. Soma referred Calef to the
Massachusetts CGeneral Hospital Learning Disorders Unit to undergo
a battery of psychonmetric tests. On the day of the tests, Calef
had taken Ritalin for his ADHD. The tests consisted of severa
subt ests designed to neasure his intelligence, attention, auditory
and visual functions, and his academc abilities. Cal ef scored
within the average range on sone of the subtests, but scored far
bel ow t he average on ot hers, includi ng subtests desi gned to neasure
his resistence to distraction, awareness of visual detail, and
verbal abilities. The Learning D sorders Unit concluded fromthe
tests that "attention deficit is an inportant cognitive handi cap
for this otherwise normally intelligent gentleman."

There are other facts that the mgjority fails to discuss
and these will be addressed bel ow at the appropriate tine.

B. Procedural Hi story

The majority al so does not di scuss the procedural history
of this case or the district court's rulings below Calef's
conplaint in the district court alleged that Gllette failed to
reasonably accommodate his ADHD and that Gllette termnated his

enpl oynent because of his disability in violation of the ADA

-33-



Cal ef clainmed he was di sabl ed because ADHD substantially limted
the nmajor life activities of |earning and speaking, including
comuni cating, thinking and concentrating, and that his ADHD
wor sened under stress.

The district court, in a ruling issued fromthe bench,
granted Gllette's notion for summary judgnent. The district court
found Cal ef to be disabled within the nmeaning of the ADA as to the
maj or life activity of "speaking while under stress.”
Neverthel ess, the district court determ ned that sunmary judgnment
was proper because there was no evidence that Gllette knew of
Calef's disability, no evidence that Calef sought a reasonable
accommodation for his disability, and no evi dence of discrimnatory
animus on the part of Gllette. The district court further held
that Calef's disability arose from the stress of his job, which
therefore made him not "otherwi se qualified" as required by the
ADA.

1. THE MAJORITY' S M SAPPL| CATI ON OF
THE EEOC REGULATI ONS

The ADA prohi bits an enpl oyer fromdi scrim nati ng agai nst
a qualified individual because of that person's disability. 42
US C § 12112(a). To survive on summary judgenment, Calef nust
produce enough evi dence fromwhi ch a reasonabl e jury coul d concl ude
that he was disabled within the nmeaning of the ADA, that with or
Wi t hout reasonable accommodation he was able to perform the

essential functions of the job, and that Gllette termnated his
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enpl oynment, in whole or in part, because of his disability. See

Carroll v. Xerox Corp., 294 F.3d 231, 237 (1st Gr. 2002); Ciado

v. |BM Corp., 145 F.3d 437, 441 (1st Cir. 1998). The ADA defines
the term "disability" as "a physical or nental inpairnent that
substantially limts one or nore of the major life activities of
such individual." 42 U S.C. 8§ 12102(2)(A). | respectfully
disagree with the mjority's analysis of whether Calef 1is
"substantially limted" in a mpjor life activity.?? First,
believe the majority m sreads the rel evant EECC regul ati ons, which
this court has repeatedly used for guidance in determning if an
i ndividual is "substantially limted."

The EECC regulations interpreting the ADA define
"substantially limted" to nean either: "(i) unable to perform a
major |ife activity that the average person in the general

popul ati on can perform or (ii) significantly restricted as to the

12 A "major life activity" is an activity that is of
central inmportance to nost people's daily |lives. Toyota Motor
Mg., Ky., Inc. v. Wlliams, 534 U S. 184, 197 (2002). Cal ef

contends that his ADHD affects the major life activities of
| ear ni ng and speaking, including comunicating, thinking and
concentrating. In the past, this court has treated

communi cati ng, thinking and concentrating as bei ng subsumed by
t he broader activities of |earning and speaking. See Wiitney
v. Greenberg, Rosenblatt, Kull & Bitsoli, P.C., 258 F.3d 30,
33 n.4 (1st Cir. 2001). There is no question that |earning
and speaking are major |life activities of central inportance
to nost people's daily lives. See \Whitney, 258 F.3d at 33
(learning); Santiago Clenmente v. Executive Airlines, Inc., 213
F.3d 25, 30 (1st Cir. 2000) (speaking); Bercovitch v. Bal dwin
Sch., Inc., 133 F.3d 141, 155 (1st Cir. 1998) (learning); 29
C.F.R 8§ 1630.2(i).
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condi tion, manner or duration under which an individual can perform
a particular major life activity as conpared to the condition

manner, or duration under which the average person in the general

popul ation can performthat sanme mgjor life activity." 29 C.F.R

8§ 1630.2(j)(1) (enphasis added). Wth respect, | believe the
maj ority m sconstrues the differences between these two prongs and
t hereby sows confusion for future litigants.

The majority contends that Calef is not substantially
limted in speaking or learning. As far as speaking is concerned,
the majority says that Cal ef's psychonetric tests show he possesses
the verbal abilities of an average person. The nmpjority also
points to Calef's own deposition testinony that he successfully
speaks face-to-face, as well|l as over the tel ephone, with custoners
and supervisors as part of his new job repairing household
appl i ances. As for learning, the majority highlights the
undi sputed fact that Calef obtained his General Equival ency
Di pl oma, took ot her courses, and received on-the-job training. Put
sinply, the majority's argunment is that Calef can | earn and speak,
and therefore cannot be considered "substantially |imted" for
pur poses of the ADA

| agree with the majority that the recordis replete with
evi dence that Cal ef can actually speak, and can actually learn. |
therefore agree that Calef does not neet the first prong of the

EEOC regul ations. See 29 CF.R 8§ 1630.2(j)(1)(i). This brings ne
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to the second prong of the regulations. The majority says that
Cal ef does not neet the second prong because "[t]here is no
evi dence that Calef could not |Iearn or speak during the activities
of everyday life." | respectfully submt that this reasoning is
illogical. 1In essence, the majority is saying that Cal ef does not
neet the second prong of the EEOC gui delines because he does not
nmeet the first. Under the majority's view, the analysis should be
confined only to what Calef can and cannot do. This necessarily
means ignoring the second prong of the EEOC regul ations, which
recogni zes that a person who acconplishes najor life activities can
neverthel ess be "substantially limted" if they are significantly

restricted as to the condition, manner or duration under which t hey

perform those major life activities, as conpared to the average
person in the general population. See id. 8 1630.2(j)(1)(ii).
The constricted analysis the majority adopts is
unsupported by Suprene Court precedent and inconsistent with our
prior opinions. The Suprene Court has stated that the ADA
"addresses substantial limtations on major life activities, not
utter inabilities,” and that "[w hen significant limtations result
fromthe inmpairnment, the [disability] definitionis net evenif the

difficulties are not insurnmountable." Bragdon v. Abbott, 524 U. S.

624, 641 (1998). This court has al so recogni zed t hat an i npai r nent
can "substantially limt" a person's major |life activities, even

though it is possible for that person to actually engage in those
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activities. See Gllen v. Fallon Anbul ance Serv., Inc., 283 F. 3d

11, 22 (1st Cir. 2002).

In Gllen, awnan with an anputated armwanted to be an
energency nedical technician ("EMI™), but the defendant-enpl oyer
woul d not hire her because it clainmed she could not lift a certain
anount of weight. 283 F.3d at 19. The wonman then obtained a
different EMI job wth another enployer, and in doing so,
denonstrated her ability to lift the anpbunt of weight that the
def endant originally clainmed she could not Ilift. 1In a suit by the
woman agai nst the first enployer, the district court found that the
worman was not di sabl ed under the ADA because by denonstrating that
she could lift the required anmount of weight, she had shown that
she was not "substantially limted" in a mgjor life activity. W
di sagreed, and held that the woman's anputated arm represented a
substantial limtation on her ability tolift, "notw thstandi ng her
extraordinary efforts to conpensate for her inpairnment.” 1d. at
23. W explained that "[t]he key question is not whether a
handi capped person acconplishes her goals, but whether she
encounters significant handi cap-related obstacles in doing so."
Id. at 22.

The majority's analysis of the EEOC guidelines is flawed
for another reason. To decide whether a plaintiff is
"substantially limted," be it under the first or second prong of

the EEQOC regul ati ons descri bed above, the EEOC regul ations state

- 38-



that three factors should be considered. 29 CF.R 8 1630.2(j)(2).
Those three factors are: the duration or expected duration of the
i npai rment; the nature and severity of the inpairnent; and the
| ong-term inpact or expected long-terminpact resulting fromthe
inmpairment.*® See id. Tinme-and-again we have used these three
factors as guidance to determne whether a plaintiff is

"substantially limted." See Gonzalez v. El Dia, Inc., 304 F.3d

63, 73 (1st Gr. 2002); Carroll, 294 F.3d at 239; Gllen, 283 F. 3d
at 21; Navarro, 261 F.3d at 98; Witney, 258 F.3d at 33; Santiago

Clenmente, 213 F.3d at 30-31; Quint v. A E Staley Mg. Co., 172

F.3d 1, 10 (1st Cir. 1999); Ciado, 145 F.3d at 442; Soileau v.

Quilford of Me., Inc., 105 F.3d 12, 15 (1st Cr. 1997); Katz v.

Cty Metal Co., Inc., 87 F.3d 26, 31 (1st Gr. 1996). W have done

SO because the regulations "constitute a body of experience and
i nfornmed judgnent to which courts and litigants nay properly resort

for guidance." Santiago Cenente, 213 F.3d at 30 n.2 (quoting

Bragdon, 524 U.S. at 642). The majority, however, does not cite or
di scuss these three factors. Moreover, the nmmjority does not
explain to future litigants why it chooses not to apply the three
factors, or what considerations take their place. In light of the

fact that neither Calef nor Gllette challenges the EEOC

13 The di stinction between duration and | ong-termi nmpact
s that duration refers to the length of time an inpairment
persists, while long-term inmpact refers to the residual
effects of an inpairnent. See Navarro v. Pfizer Corp., 261
F.3d 90, 98 (1st Cir. 2001).
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regul ati ons, we should continue our well established practice of
relying on them for guidance.

| close this portion of ny dissent with one final
observation of the mpjority's "substantially limted" analysis.
The mpjority says that the Suprenme Court's opinion in Toyota
requires that we examne Calef's speaking and learning both
"outside the workplace as well as within." This is a subtle but
prof ound expansi on of Toyota's hol ding. In Toyota, the Suprene
Court stated:

When addressing the najor life activity of performng

manual tasks, the central inquiry nust be whether the

claimant is unable to perform the variety of tasks

central to nost people's daily lives, not whether the

claimant is unable to performthe tasks associated with
her specific job.

534 U.S. at 200-01 (enphasis added). The Court went on to reject
the notion that "whether an inpairnment constitutes a disability is
to be answered only by analyzing the effect of the inpairnent in
t he workplace." [d. at 201. It seens evident that these sentences
are the basis for the majority's conclusion that Cal ef's speaking
and |earning nust be exam ned outside the workplace as well as

within. But that conclusion does not fully consider the reasoning

14 | n Toyota t he Supreme Court questioned the persuasive
authority of the EEOC regul ati ons, but declined to decide the
i ssue because, |ike the parties here, neither of the litigants
contested the matter. Since Toyota, we have continued to use
t he EEOC regul ations for guidance. See, e.qg., Gonzalez, 304
F.3d at 73; Carroll, 294 F.3d at 239; G llen, 283 F.3d at 21.
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behind the Supreme Court's holding in Toyota. As the Court
expl ained, the "critical[]" reason behind its decision was that
"t he manual tasks unique to any particular job are not necessarily
i mportant parts of nost people's lives.” 1d. 1In contrast, there
i's no doubt that speaking and | earning are central to nost people's

daily lives. See Witney, 258 F.3d at 33 (learning); Santiago

Clenente, 213 F.3d at 30 (speaking).

| respectfully submt that extending this portion of the
Court's holding in Toyota to other types of major life activities,
such as speaking and |l earning, is unwarranted. Doing so neans that
people with learning disabilities will now be required to produce
evidence that shows their learning is inpaired at work and at
outside of work. Failure to produce both types of evidence wll
result in dismssal of their claim on sunmary judgnent. Thi s
onerous requirenment conflicts wth the recognition that a
plaintiff's evidence "need not necessarily be conposed of
excruciating details as to how the plaintiff's capabilities have
been affected by the inmpairnment.” Gllen, 283 F.3d at 24 (citing

Al bertson's, Inc. v. Kirkingburg, 527 U.S. at 555, 566 (1999)).
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1. THE MAJORITY' S M SAPPLI CATI ON OF
THE FACTS TO THE LAW

This brings me to ny concern regarding the mgjority's
description of the evidence in this case. The majority fails to
di scuss certain relevant facts that are beneficial to Calef, which

is required at the sunmary judgnment stage. See Conward, 171 F.3d

at 18. These omitted facts pertain nostly to Calef's behavior on
Decenber 6, 1996, although there are others. Consi dering these
omtted facts through the prismof the three EECC factors, it seens
clear to ne that a reasonable jury could find that, despite taking
Ritalin and undergoing therapy, ADHD substantially limted the
condition, manner, or duration of Calef's |earning and speaking.
Specifically, Calef has presented evidence that his inpairnent was
of significant duration, that his inmpairnment was at tines severe,
and that the inpairnent's inpact was |long-term

Cal ef has presented evidence that his ADHD is an
I mpai r ment of si gni fi cant dur ati on. See 29 CFR 8
1630.2(j)(2)(ii). Calef testified that ADHD affected hi m when he
was young and nmade it difficult for himto do school work. In
addition, Dr. Soma stated in her affidavit that it was her opinion
that Calef's learning difficulties extended back to his tine in
school. Even nore significant is Calef's testinony that, in the
years following his enploynent at GIllette when he was not taking
Ritalin, his concentration was so poor that he could not read nore

than one or two paragraphs w thout |osing conplete focus. My
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conclusion regarding the duration of Calef's inpairnment conports
with our previous characterization of ADHD as "a pernanent

disability." See Criado, 145 F. 3d at 442.

Second, Cal ef produced evidence that his inpairnent, at
| east at tines, was severe. See 29 CF.R 8 1630.2(j)(2)(i). The
set of statenents by Cal ef's supervisors and the nurses descri bi ng
the Decenmber 6, 1996, incident denonstrate that Calef had
significant concentration problens. The two nurses reported that
Cal ef "was unable to follow sinple directions.”™ They clained that
Calef "[r]epeatedly had to be redirected on what to do and why,"
even for matters as basic as signing his initials. 1In fact, the
nurses had to explain sonme procedures to Calef five tinmes. Calef's
supervisors confirnmed the nurses' observations, stating that
"Fred's behavior was erratic. He was unable to follow sinple
commands and to focus his thoughts when questioned.” Moreover, al
parties agree that Calef's speaking was incoherent, that he
ranbl ed and repeated the sane questions over again.

Lastly, Calef submtted evidence that the inpact of his
i mpai rment was | ong-term even when taking Ritalin. See 29 CF.R
8 1630.2(j)(2)(iii). Calef testifiedthat, despite taking Ritalin,
he had difficulty concentrating on repairing machi nery at work, had
difficulty reading the conpany bulletin board, and woul d bl urt out
or interrupt people during conversations. These difficulties

occurred before the i ncident on Decenber 6, 1996. |In addition, the
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psychonmetric tests, which were admnistered alnost a year after
Gllette term nated Cal ef's enpl oynent, and conduct ed on a day t hat
Cal ef had taken Ritalin, indicate that the inpairnent's inpact was
| ong-term The test results show that Calef scored within the
average range on sone subtests, but far below the average on
others. Hi s bel ow average performances i nvol ved subtests desi gned
to measure his attention, concentration and verbal abilities.® As
aresult, adoctor at Massachusetts CGeneral Hospital concl uded t hat
"these test scores confirmthe clinical inpression that attention
deficit is an inportant cognitive handicap for this otherw se
normal ly intelligent gentlemn."”

It is inportant to recognize that this case 1is
di sti ngui shable from others in which we have found insufficient
evidence of a disability; largely because Calef has presented

evi dence pertaining to all three of the factors we use to gui de our

anal ysis of whether a plaintiff is "substantially limted." .
15 For exanple, Calef scored "significantly bel ow
average" in a test designed to measure his resistence to

di straction as tasks becanme increasingly nmore conplex; he
scored "significantly below the mean" on a test designed to
measure his menory of conmplex visual organization and
pl anni ng; he scored below the 25th percentile when asked to

recall "a spatial task involving conplex visual organization
and planning"; he scored in the 16th percentile in "awareness
of visual detail in the environment and visual sequencing

ability"; he scored in the 2nd percentile "on a psychonotor
task involving the rapid copying of figures associated with
nunbers"; and he scored in the 9th percentile "on a subtest
requiring the solving of oral arithmetic problens.”
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Carroll, 294 F.3d at 241 (no evidence that synptons persisted);
Whi tney, 258 F.3d at 34 (inpairment was mld, reversible and short

lived); Santiago O enente, 213 F. 3d at 32 (i npai rnment was tenporary

and no evidence of |long-terminpact); Bercovitch, 133 F.3d at 155-

56 (no evidence of severity); Soileau, 105 F.3d at 15-16 (no
evi dence of severity or long-terminpact). This is not to say that
plaintiffs nust present evidence pertaining to all three factors in

order to survive summary judgnent. See Navarro, 261 F.3d at 100

n.6 (stating that the individualized nature of what constitutes a
disability neans "that the three listed factors can conbine in a
nunber of different ways, even to the exclusion of one or nore of
them). Rather, it is nmerely a recognition that when plaintiffs
present sufficient evidence as to all three factors the case is no
| onger "so one-sided that the novant is plainly entitled to
j udgnment, for reasonable m nds could not differ as to the outcone.”

FHS Props. Ltd. P ship, 175 F.3d at 85.

V. THE MAJORI TY' S UNNECESSARY AND ERRONEQUS ANALYSI S
OF "OTHERW SE QUALI FI ED'

As | stated earlier, the mgjority's conclusion that Cal ef
IS not disabled under the ADA neans that further discussion of
whether Calef is "otherwise qualified' is not required. As a
general rule, | do not think that it is appropriate for an
appel l ate court to make unnecessary pronouncenents about the |aw.

| can see no good reason for deviating fromthis general rul e here,
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and therefore respectfully dissent from Part 11(B) of the
majority's opinion on that basis.

| also disagree with the substance of the mmjority's
anal ysi s of whether Calef was "otherw se qualified" to performthe
"essential functions”™ of his job, with or w thout a reasonable
accommodation. First, the majority incorrectly defines "essentia
functions.”™ Wthout any citation, the ngjority states that it was
an essential function of Calef's job to handl e stressful situations
"W t hout maeking others in the workplace feel threatened for their
safety."” | respectfully object to infusing the subjective fear of
the nurses and Calef's supervisor into the "essential functions”
anal ysis. Doing so opens the door for enployers to fire disabled
wor kers because other enployees say they are afraid of their
di sabl ed col | eagues.

There exists a separate and distinct analysis to deal
wi th situations where a di sabl ed person presents a "direct threat"”
to the safety of coworkers. See 42 U.S.C. § 12113(b). The reason
for using a separate analysis in such instances is to protect
di sabl ed people from "prejudice, stereotypes, or unfounded fear."

Sch. Bd. of Nassau County, Fla. v. Arline, 480 U S. 273, 287

(1987); see also EEQC v. Anego, 110 F.3d 135, 143 n.5 (1st Cr.

1997) (explaining that the legislative purpose of the "direct
threat” analysis is to ensure that enploynent decisions are not

based on "fears or stereotypes,” but rather objective evidence such
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as overt acts or threats of violence). This is not a direct threat
case. There is no evidence that Calef was violent or threatened
anyone with viol ence on Decenber 6, 1996. Nor did Gllette raise

the "direct threat" argunent on appeal.!® See Beal Bank, SSB v.

Pittorino, 177 F.3d 65, 68 (1st G r. 1999) (defenses not raised or
undevel oped are waived). | also point out that the reason Gllette
gave for firing Calef was that he refused to work overtine on
Sunday and failed to cooperate with his supervisor, not that he
t hr eat ened anyone wi th harm

The majority suggests in a footnote that our holding in
Anmego stands for the proposition that the subjective fear of
Calef's coworkers is relevant to this case. | do not read Anego as
broadly as the mmjority. The holding in Arego was |limted to
situations where the "risk posed to others arises in the context of
a core function of the job," such as cases involving health care
workers. 110 F.3d at 143-44. In those types of cases, exani ning
the safety of others in conjunction with whether a person is
"ot herwi se qualified" nakes sense because the core job functions
are intertwwned with safety concerns. A nmechanic's core job
functions are not intertwined with the safety of others in the sane
way as a health care worker. Therefore, the holding in Arego does

not reach to this case.

16 Gillette concedes that the "direct threat" analysis
is an affirmati ve defense that places the burden of proof on
t he def endant.

-47-



The mpjority clains that its "otherwise qualified"
analysis is "also the view of every circuit case which has
addressed a simlar situation under the ADA or the Rehabilitation
Act." The cases fromother circuits upon which the majority relies
do not address the same situation we face here. In all of those
cases, the plaintiff was fired because he was vi ol ent or threatened

vi ol ence. See Palnmer v. Circuit Court, 117 F.3d 351 (7th Cr.

1997) (plaintiff told coworker she would "kick her ass" and "t hrow

her out of her w ndow'); Johnson v. N.Y. Hosp., 96 F.3d 33, 34 (2d

Cir. 1996) (plaintiff had "violent scuffles with security guards");

Wllians v. Wdnall, 79 F. 3d 1003, 1007 (10th G r. 1996) (plaintiff

made threats against his supervisor and co-workers); Crawford v.
Runyon, 79 F.3d 743, 744 (8th Gr. 1996) (plaintiff nmade threats to

hurt or kill his supervisor); Adans v. Alderson, 723 F. Supp. 1531,

1532 (D.D.C. 1989) (plaintiff conmtted "a viol ent physical assault
upon a femal e supervisor"). In sharp contrast, the parties all
agree that Calef did not act violently or threaten anyone wth
vi ol ence on Decenber 6, 1996. The parties also agree that Cal ef
never had a violent incident at work after he began therapy and
started taking nedication.

The remaining two cases cited by the majority are from
this circuit, and are also distinguishable. Reed v. Lepage

Bakeries, Inc., 244 F. 3d 254 (1st G r. 2002), involved a plaintiff

who, unlike Calef, failed to request a reasonable accommobdati on
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fromhis enployer. This court called that failure "the fatal flaw

in Reed's case." 1d. at 260. Bercovitch i nvol ved a def endant t hat

made nunmerous accommodations to the plaintiff, whereas here,
Gllette refused outright Calef's requests for acconmodati on. 133

F.3d at 154. |In addition, the plaintiff in Bercovitch was seeking

a prelimnary injunction and therefore had to prove a "probability
of success" that he was ot herw se qualified--which is a nuch higher
burden than Cal ef faces on summary judgnent. 1d. at 151.

The majority's di scussi on of whet her Cal ef was "ot herw se
qualified" troubles nme for another reason. The mpjority refers
twice to the fact that "Cal ef never renewed his request to be noved
to different machines.”" The majority fails to understand that an
enpl oyer's refusal to provide a requested reasonabl e acconmodati on

is a violation of the ADA, see Hi ggins v. New Bal ance Athletic

Shoe, Inc., 194 F.3d 252, 264 (1st Cr. 1999), regardl ess of how

many tines the enployee asks. Here, Calef asked his boss for a
reasonabl e accommbdati on and was "rejected out of hand." Katz, 87
F.3d at 33. Calef then nade the sane request to his boss's boss,
and received the sane treatnment. M concern is that enployers wll
now be discouraged from providing an acconmobdation upon an
enpl oyee's first request, or the second for that nmatter, in hopes
that the enployee will fail to "renew' the request. This behavior

conflicts with the purpose of the ADA, which places enphasis "on

encour agi ng the enployer to engage in an interactive process with
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t he i ndi vi dual to determ ne an effective reasonabl e acconmodati on. "
Genier, 70 F.3d at 677 (citation and quotation narks onitted)
(enphasi s added).
V. CONCLUSI ON
Cal ef has presented sufficient evidence from which a
reasonabl e fact finder could, but need not, decide that he is
disabled within the neaning of the ADA. This case should be

remanded for further proceedings.
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